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Seal Conservation Legislation in the UKPast, Present, Future
Donald McGillivray
Lecturer in Environmental Law, Eliot College, The University,
Canterbury, Kent, UK*
"Save a Cod. Eat a Seal" 1
Introduction
In recent years, the conservation status of marine mammals has been well
publicized. The incidental capture of hundreds of thousands of dolphins in seine
nets used for the capture of yellowfin tuna has attracted widespread attention, as
well as legal interest. 2 The negative impact of large-scale driftnets has also been
recognized.3 Yet the interaction of fishing interests and marine mammals is far
from confined to such situations. Despite the popular affection for seals, recent
years have seen escalating demands for culling. Rising tensions concerning the
interaction of seals and fisheries have led to calls for the resumption or
I am extremely grateful to Bruce Mackenzie of the Marine Environment and Wildlife Branch of
the Scottish Office Agriculture and Fisheries Department; Mrs H.C. Flagg of E Division of the
Home Office; John Milburn, Environment Service-Countryside and Wildlife, Department of
the Environment for Northern Ireland; the Sea Mammals Research Unit at the University of
Cambridge; and Susan Joy, Wildlife and Countryside Link for providing me with information
on which this paper is based. I am also grateful for the opportunity to discuss many of the issues
considered here at the Marine Forum for Environmental Issues, London, at their meeting of 7
December 1993, and for the helpful comments and contributions of participants and fellow
speakers. Particular thanks to William Howarth, Cripps Harries Hall/SAUR Ltd, Professor of
Environmental Law, University of Kent at Canterbury, for commenting upon an earlier draft of
this paper.
I Campaign slogan of the cod fishermen of the Canadian Eastern Seaboard during the collapse of
cod fishing there.
2 For example, Earth Island Institute v. Mosbacher, 785 F. Supp. 826 (N.D. Cal., 1992), where the
US Department of Commerce was ordered to implement an embargo of yellowfin tuna from
Venezuela, Mexico and Vanuatu as of March 1991, and the subsequent GATT" panel report
ruling that this violated free trade requirements.
3 See, for example, Resolution of the UN General Assembly on 20 December 1991 calling for a
moratorium on large-scale driftnet fishing by 31 December 1992.
*
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intensification of culling in many regions worldwide.4 Concerns have similarly
been expressed in the United Kingdom, where the adoption of a rigorous
management strategy to check rising seal populations has been advocated,
principally from organisations representative of both fish farming and capture
fishery interests.5 Simultaneous demands for a reduction in fishing effort to
conserve stocks, coupled with controversy over how best this is to be achieved,6
have added to the policy issues that need to be addressed.
Around the UK coast, however, well publicized instances of the indiscriminate
killing of seals have prompted concerns that a de facto, if haphazard, cull may
already be operating, at least in localized areas. 7 Regulatory inadequacies are
considered by some to allow this practice to go unchecked. 8 Calls for a tightening
of the principal legal provision, the Conservation of Seals Act 1970, have been
made; in particular, the introduction of a comprehensive system for the licensed
taking of all seals has been canvassed. 9 It is further argued that such a system is
required under the Convention on the Conservation of European Wildlife and
Natural Habitats (the Berne Convention, 1979).1o However, a more recent
consideration is the implementation of the European Union (EU) Habitats and
Species Directive."1 This is forcing alterations to national law and policy relating
to species and habitat conservation in both marine and coastal areas. This in turn
challenges the traditional voluntary approach to habitat conservation on land,
where traditionally property rights are at stake, in contrast to the marine
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Including South Australia, South Africa, Norway, both the Western and Eastern Seaboards of
North America and the West and South East coasts of South America. See "Seal Culls, Why All
The Fuss?", Paper given by Prof. D. Lavigne to the Marine Forum for Environmental Issues,
London, 7 December 1993.
An application was received by the Scottish Office in 1992 for a cull around Orkney. The request
was turned down. It was stated at that time that Government policy remains opposed to major
culls. This policy was continued in 1993.
The principal issues in this debate are discussed fully in The Effects of ConservationMeasures on
the UK Sea FishingIndustry, House of Commons Agriculture Committee, Sixth Report, 199293, HC 620. Although central to conservation of fish stocks in UK waters, discussion of the
Common Fisheries Policy of the European Union is outwith the scope of this paper.
In the autumn of 1991, 250 seals were reported killed in the Orkney Islands, 75 of which were
decapitated carcasses found in Scapa Flow (evidence submitted by the Seals Group of Wildlife
Link, the liaison body for voluntary organisations in the UK concerned with the protection of
wildlife and the countryside, representing such bodies as Greenpeace UK, World Wide Fund for
Nature UK and the Marine Conservation Society, in Background Note to the Draft
Recommendation of the Berne Standing Committee, 1992).
Around the coast of Orkney, findings of headless seals, and seals injured by the use of illegal
ammunition, have been reported. One well publicized instance centred on the finding of the
carcasses of seven shot seals ("Seals' deaths bring- curb call", The Guardian, 31 July 1993).
Another report was of baits laced with razor blades to deter seals from lobster creels.
Most notably by the Seals Group of Wildlife and Countryside Link.
Berne, 19 September 1979; UK Treaty Series 56 (1982), Cmd. 8738; European Treaty Series 104.
Official Journal L20617, 22.7.92.
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environment where use rights are more frequently at issue and where direct
regulatory controls are more often used. 2
This article seeks to achieve three main objectives. First, it describes the
history of legal regulation in this area. Over the years that seals have enjoyed
some measure of legal protection, it is seen that the interaction of seals and
commercial fishing interests has been of paramount importance. Second, the
existing legislative provisions are outlined and discussed. This involves
consideration of the legal regime centring on the Conservation of Seals Act
1970, as well as other national provisions, together with relevant international
legal instruments and the Habitats and Species Directive. The changing pressures
behind successive legislative developments and their practical operation and
enforcement are then identified. Shifts of emphasis from controlling the
exploitation of seals as a resource, through regulating their impact on
commercial fisheries, to calls for protection on ecological, ethical or welfare
grounds are evidenced. Finally, the broader framework within which future legal
changes and policy decisions must be taken is discussed.
In this article, discussion is restricted to what is distinguished as the "culling"
and "killing" of seals. Reference to the former is to the killing of seals generally
as part of a centrally directed programme of population management. The latter
refers to the killing of individual seals because of a (real or alleged) discrete
interactive relationship with man as competitor or hunter. Although this is
mostly as a result of deliberate human action, consideration is also given to the
incidental killing of seals by entanglement with fishing gear. Broadly, this
distinction can be equated with that made between operational and ecological
interactions between seals and fishing interests noted below, and is one that is of
central importance in looking at present policy concerns. The article does not
consider in any detail13 other factors that impact on the conservation status of
seals more generally.
12

Voluntary action is relied on in two respects. First, many sites are protected through their
purchase and management by one of the voluntary bodies (for example, the National Trust and
the Royal Society for the Protection of Birds). In this respect "there is no question that
voluntary groups are central to the policy process in Britain" (J. McCormick, British Politicsand
the Environment (London, Earthscan, 1991), p. 23). Secondly, government has traditionally
relied on the use of grants, subsidies and incentives to persuade landowners and occupiers in the
direction of stated policies. Central to this is the management agreement, discussed below:
"Management agreements underpin the voluntary approach to nature conservation favoured by
the current Government" (S. Ball and S. Bell, Environmental Law, 2nd edn. (London,
Blackstone, 1994), p. 423 ).
Legal issues relating to the effect of pollution on seal numbers, in particular the possible
relationship between the burden of organochlorines and other contaminants and the
effectiveness of the immune response of common seals around the UK, are outwith the scope
of this paper. However, it might be noted that organochlorines have been implicated in changes
in the fertility of seals: see P. J. H. Reijnders, Man-induced Environmental Factors in Relation
to Fertility Changes in Pinnipeds (1984) 11/1 Environmental Conservation; Switzerland, The
Foundation for Environmental Conservation (cited in J. P. Doody, C. Johnston and B. Smith,
Directory of the North Sea Coastal Margin. (Joint Nature Conservation Committee.

Peterborough, UK, 1993). Furthermore, the recent Quality Status Report of the North Sea
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Background
The coastal waters of the UK are host to both of the native pinniped species,
namely the grey (or Atlantic) seal (Halichoerus grypus) and the common (or
harbour) seal (Phoca vitulina). While the common seal usually resides in sheltered
waters such as inner sealochs, the grey seal is more often seen at more exposed
locations such as offshore islands and outer sealochs. However, and importantly
for legal regulation, distinguishing between the species in the wild can often be
difficult, especially when the animal is in the water.
Despite the effects of the phocine distemper virus (PDV) of the late 1980s,
which claimed several thousand common seals and hundreds of grey seals in the
North Sea, 14 populations of both species continue to rise. Following the
abandonment of large-scale culling in 1978 after widespread public opposition,' 5
latest published figures for numbers of grey seals indicate a population of around
93,500 for the start of the 1991 pupping season, an increase of almost 10% on the
previous year. Corresponding figures for the common seal estimate
a minimum
6
population size of 24,640, again an increase on recent years.'
Although a much loved sight to many, seals in UK waters have been
implicated in a variety of adverse interactions with commercial fisheries and fish
farming operations. Broadly, these may be divided into operational and
ecological interactions. Regarding the former, seals may directly remove fish
from nets or from fish farms. Their presence around nets may drive fish away, or
fish may be killed or injured within the net. Around fish farms the presence of
seals may cause stress to farmed fish, hastening disease outbreaks and reducing
growth rate. Seals may also become entangled in fishing gear or anti-predator
nets around fish farms, drowning the seal and causing commercial loss to the
fisherman or fish farmer. Fish escapes may also follow from damage to fish farm
nets.
Regarding ecological interactions, general predation on fish by seals may
reduce the potentially available catch. Moreover, grey seals are a tertiary host of
the codworm (Phocanema decipens, sometimes known as the sealworm), a
parasitic nematode whose larvae, if found in fish, reduces the commercial value

cont.

highlights the problem that chronic pollution levels may have on marine life. In particular,
kidney and liver damage may be caused by poisonous waste metals such as mercury (Quality
Status Report of the North Sea (North Sea Task Force. London, Department of the

Environment, 1994)).

14 More recently, reported deaths from natural causes of common seal pups on Shetland in July

1994 have prompted concerns that the virus may not yet have claimed its final victims.
L. Hiby, C. Duck and D. Thompson, Seal Stocks in Great Britain: Surveys Conducted in 1991,

IS See J. Lister-Kaye, Seal Cull: The Grey Seal Controversy (Harmondsworth, Penguin, 1978).
16

NERC News (January 1993), pp. 20-31. Natural Environment Research Council.
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of the flesh. 17 It has, however, been suggested that increased fishing effort may

actually have increased seal numbers in recent years. The reduction in the
biomass of large fish in the North Sea, principally as a result of overfishing, may
have contributed to an increase in smaller size classes and fish species preferred
by seals. 18 However, industrial fishing for smaller types of fish such as sandeels (a
common food for the opportunistic seal) has recently intensified, and the
consequence of this on seal numbers has yet to be determined. It has also been
suggested that transmission rates of nematode parasites between fish and seals
may have been curbed with the reduction in the biomass of large fish to the
benefit of seal numbers. 19 It might also be noted, however, that one suggested
factor accounting for an increased rise in attacks on fish farms is a shortage of
food from natural fish stocks.20
The History of Seal Conservation Legislation in the UK
Prior to the present century, little need for legislation concerning seal
conservation in the UK was recognized. Globally, commercial sealing peaked
around 1890. What legislation that had been passed related to seal fishing by UK
vessels in areas of the high seas such as the waters off the eastern coasts of
Greenland21and the Bering Sea and North Pacific.2 Generally, this provided for
the setting of close seasons and areas. Yet the rapid and unregulated over17
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20

21
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J. Harwood and J. J. D. Greenwood, Competition between British Grey Seals and Fisheries, in
Marine Mammals and Fisheries,ed. J. R. Beddington, R. J. H. Beverton and D. M. Lavigne
(London, George Allen and Unwin, 1985), pp. 153-169. There is, however, no firm evidence for
seals acting as vectors for disease transfer between fish farm sites (Nature Conservancy Council,
Fish Farming and the Safeguard of the Natural Marine Environment of Scotland (Edinburgh,
NCC, 1989)).
This might be contrasted with the assertion, made during the passage through Parliament of the
Bill that became the 1932 Act, that increasing seal numbers were in fact advantageous to fishing
and other interests. It was argued that a 10% increase in seal numbers would reduce fishermen's
costs by at least 2.5%, as the grey seal only took destructive fish species such as dogfish (Sir W.
Sugden, HC Debs Vol. 264, col. 111, 5 April 1932). Indeed, the argument went further: not only
was a reduction in seal numbers not in the interests of cheap food for the working classes, but
the resulting decrease in numbers engaged in the fishing industry would prejudice national
security, given the numbers of men recruited to the navy from fishing! However, recent evidence
about diet composition has discounted the premiss of the former argument.
S. Des Clers and R. Wootten, Modelling the Population Dynamics of the Sealworm Pseudoterranova Decipiens (1990) 25/1-2 Netherlands Journal of Sea Research 291-299.
D. Pemberton and P. D. Shaughnessy, Interaction between Seals and Marine Fish Farms in
Tasmania, and Management of the Problem (1993) 3 Aquatic Conservation: Marine and
FreshwaterEcosystems 49-158. However, it has been stated that "it is likely that the discarding
of offal and unwanted fish from fishing vessels [in part as a result of the operation of the
Common Fisheries Policy of the ELT] has contributed significantly to [the increase in seal
populations]" (Biodiversity: The UK Action Plan, Cmnd 2428, London, HMSO, 1994, para.
6.74). Increased fishing for sandeels is one suggested factor in the recent decline in populations
of many seabird species.
The Seal Fishery Act 1875.
The Behring Sea Award Act 1894; Seal Fisheries (North Pacific) Act 1895 and the Seal Fisheries
(North Pacific) Act 1912. See P. Birnie, "Sea Fisheries" in the entry on "Fisheries", Stair
Memorial Encyclopaedia of the Laws of Scotland (1990), Vol. 11.
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exploitation of seals for skins, oil and blubber around the British coastline led to
concerns over falling numbers of the more vulnerable grey seal.23 Unofficial
estimates put the number of grey seals as low as 500 animals. Though almost
certainly an underestimate, calls for legislative action to prevent the extinction of
this valuable natural resource led to the passing of the Grey Seals Protection Act
1914, the first Act of Parliament specifically to protect a British mammal.
Grey Seals (Protection) Acts 1914 and 1932
The 1914 Act extended to the whole of the British Isles. It introduced a close
season between 1 October and 15 December, making it an offence knowingly or
with intent to kill, wound or take by any means a grey seal during this period.24
Additional liability attached to the owner of any boat used for an outlawed
purpose.2 The Act therefore gave complete protection to the grey seal during the
breeding season.
Although introduced only as a temporary measure, the 1914 Act survived 26
until supersession by the Grey Seals Protection Act 1932. The 1932 Act was
introduced at a time when concerns were being raised by fishing interests about
the perceived negative impact of increasing numbers of seals on catches and
gear. In the (then) Irish Free State, the 1914 Act had recently been repealed
because of claimed injury to fishing interests by grey seals.
The 1932 Act extended the close season for grey seals from 1 September to 31
December. 28 However, the period of the close season was subject to alteration by
Order of the appropriate Minister, 29 who was also empowered to suspend the
30
close season during the twelve months next following the making of the order.
This power was never in fact used. Unlike the 1914 Act, however, the 1932 Act
allowed close season killing under regulations providing for the grant and
revocation of permits by the appropriate Minister. These were to specify that
killing was prohibited unless carried out under a *permit,and in accordance with
conditions specified in the regulations regarding the manner of killing and the
weapon to be used. 3 '
Background to the Conservation of Seals Act 1970
The 1932 Act remained in force until its repeal by the Conservation of Seals Act
The grey seal spends the first few weeks of its life on land, allowing both pups and adults to be
killed with relative ease. By comparison, common seal pups spend only a matter of hours on
land after birth before entering the water.
24 Grey Seals Protection Act 1914, s. 1(1).
23

25

Ibid., s. 1(2).

26 Through annual inclusion in the Expiring Law (Continuance) Act from 1918 onwards.
27

28
29

By 1932, numbers of grey seals were estimated to have reached around 5,000-6,000.

Grey Seals Protection Act 1932, s. 1(1).

Ibid., s. l(1)(b). In England, the relevant Minister was the Minister of Agriculture and Fisheries;
in Scotland, the Secretary of State.

Ibid., s. l(l)(a).
31 mbid., s. 1(2).
30
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1970. However, from the 1950s onwards, complaints over the damage to catches
caused by seals increased. In 1959, a Consultative Committee on Grey Seals and
Fisheries was established to advise on a research programme on this topic and to
report on the progress of that programme. The Committee reported in 1963,
recommending among other things that the breeding population in the Orkney
and Fame Islands be reduced by one quarter by a combination of cow and pup
culling, primarily
to reduce damage to salmon fisheries on the east coast of
32
Scotland.
In comparison with its predecessors, the Conservation of Seals Act 1970
provided for a more detailed legislative attempt at regulating a balance between a
number of competing interests. Although its underlying structure is essentially a
continuation of previous legislation, a significant change in approach may be
discerned. Moving an earlier (and substantially similar) Bill introduced in the
House of Lords in 1968, though later withdrawn to allow for greater
consultation, it was said that "for the first time, this Bill brings into our animal
welfare legislation the modern concept of conservation by management as
opposed to the old-fashioned one of protection by just leaving alone", 3 3 though
this was perhaps to play down the flexibility of the existing provisions.
The private members Bill which eventually became the 1970 Act was
introduced against a background of rising concerns both about the methods
used in the killing of seals, and the effects of changes in populations of both
common and grey seals. Unlike previous legislative measures, the Bill was
directly influenced by public concerns over existing lawful methods of killing, in
particular, the use of poisons and low velocity firearms. In addition, however,
populations of common seals were estimated to have fallen to one-tenth of the
level of fifteen years previously. 34 Hunting for skins had resulted3 5in a decrease in
pup production in the Wash of 50%, and in Shetland of 75%.
However, numbers of grey seals had continued to rise steadily throughout the
century.3 6 The population in the Fame Islands, for example, increased from an
estimated 300-500 in the 1930s to around 5,000 by the end of the 1960s, and
similar increases had taken place in North Rona in Shetland, then the largest
grey seal colony in the world. In Orkney, an annual cull of 800 seals had been
authorized over previous years. In part this population increase might be
32 Recommendations of the Consultative Committee on Grey Seals and Fisheries 1963. Nature
Conservancy and HMSO. The principal recommendations are contained as an appendix in
Lister-Kaye, Seal Cull: The Grey Seal Controversy.

3 Earl of Cranbrook, HL Debs Vol. 292 col. 887. Introducing the private members Conservation
of Seals Bill in the Commons, John Temple, MP for the City of Chester, described it as "the first
Bill to deal directly with conservation... Its object is to conserve ...
a healthy seal population and
...
a sensible level of population" (HC Debs Vol. 793 col. 793). Its wording followed that of a
similar Bill introduced in the House of Lords the previous year by the Earl of Cranbrook which,
although passed by the Upper House, had proceeded no further.
35 HC Debs Vol. 292 col. 801.
" See C.F. Summers, The Scientific Backgroind to Seal Stock Management in Great Britain
(Swindon, NERC, Publications Series C No. 21, 1979).
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attributed to the legislative protection received since 1914. But greater weight
should be given to the more general reduction in pressure from hunting and the
greater availability of suitable breeding sites away from human disturbance
37
following the de-population of some of the more remote coastal areas.
Concerns were expressed at the impact this increase was having both on the
seals themselves, and on commercial fishing. Excessive populations, it was
argued, led to overcrowding and an increase in the perinatal death rate.38 As with
the debate over methods of killing, particular concerns from a welfare
perspective were cited.39 More importantly, however, a rising incidence of
damage to fish taken in nets, and the correlation with rising grey seal numbers,
was instrumental. Rather unsurprisingly, the Bill was described by one
commentator as "a misnomer. It should be described as a Bill for the protection
of the salmon fisheries".40 Another remarked that "it would be more honest and
less of a mockery if the Bill had been called the Destruction of Seals Bill".41
At second reading in the House of Commons, four guiding principles behind
the legislation were outlined. First, a close season for both grey and common
seals was to be established. This would bring the latter within the scope of
legislation for the first time, and check the decline in numbers of the species in
British waters. 42 Second, a licensing system for hunting during the close season
was to be established. This would build on the exceptions contained in the 1932
Act, creating a more flexible mode of regulation. Third, close control over the
weapons by which seals could lawfully be killed was to be provided for. Fourth,
and related to this latter purpose, the use of any poisonous substance for taking
or killing seals was to be prohibited.43
Present National Provisions
The Conservation of Seals Act 1970
Aside from incidental measures, the key provisions of the Conservation of Seals
Act 1970 relate to the establishment of a general framework of times at which,
and methods by which, seal killing is unlawful. However, these basic principles
are exempted from in defined circumstances, specifically under one of a number
36

Harwood, J. 1987. Seal stocks in Great Britain: surveys conducted in 1985. NERC News 1

(1987), pp. 11-13. Natural Environment Research Council.
3 S. Anderson, Seals (London, Whittet Books, 1990), p.44. Of course, some of the depopulation
may in turn be attributed to the original decline in seal numbers in earlier years.
39 See the Recommendations of the Consultative Committee on Grey Seals and Fisheries, 1963.
""The Bill is designed to check cruelty and mass killing", Patrick Wall, MP, HC Debs Vol. 793
col. 825. The Protection of Animals Act 1911 (England and Wales) and the Protection of
Animals (Scotland) Act 1912 made cruelty only to domestic or captive animals illegal. Both acts,
as amended, remain in force.
41 Referred to by Peter Jackson, MP, ibid., col. 809.
4' John Pardoe MP, HC Debs Vol. 799, col. 1723.
42 As with its predecessors, the Act extends to England, Wales and Scotland but not Northern
Ireland (Conservation of Seals Act 1970, s. 17(3)).
'3
HC Debs Vol. 793 col. 796.
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of general exceptions, or under licence. The Act extends to the limit of the
territorial sea.44
The 1970 Act makes it an offence to use, for the purpose of killing or taking
any seal, 45 any poisonous substance, or any firearm other than a high velocity
rifle as defined. 6 The use of shotguns and low velocity rifles is therefore
47
prohibited. The only exceptions to this provision are in cases of mercy killings,
or where killing is authorized pursuant to a licence granted by the Minister of
Agriculture, Fisheries and Food in England, or the respective Secretary of State
for Wales or Scotland. 48 But even where killing or taking is authorized under
licence, the use of strychnine remains prohibited.4 9
For grey seals, the duration of the close season continues from 1 September to
31 December, both dates inclusive. For common seals, the close season extends
from 1 June to 31 August, again both dates inclusive. 50 Unless killing is done
under licence, or under the authority of one or more of the general exceptions
to kill, injure or take a
contained in section 9 of the Act, it is an offence wilfully
51
seal during the relevant close season for eachspecies.
The appropriate Minister may by order extend the close season for either grey
or common seals in specified areas. But this power may only be exercised
following consultation with the Natural Environment Research Council
(NERC). 2 In practice, the NERC bases its advice on the recommendations of
the Special Committee on Seals, which in turn is advised by the Sea Mammals
Research Unit (SMRU) based at the University of Cambridge.
Following the outbreak in 1988 of the phocine distemper virus (PDV), which
claimed up to 60% of common seal populations in some areas,5 3 temporary
measures effectively extending the close season for both species in England and
Wales and for common seals only in Scotland were introduced.54 However, the
evidence suggests that Scottish common seals were not greatly affected by the
virus, which killed over 18,000 common seals in the North Sea. 55 In December
44 Conservation of Seals Act 1970, long title and s. 17(2). The territorial sea now extends to 12

nautical miles measured from the baselines (Territorial Sea Act 1987, s. l(l)(a)).
4s Although six species of seal have been sited in UK territorial waters, as noted above only the
grey and common seal are resident. Except for close season and area provisions under ss. 2 and

3, the Act relates to all seals.
46 Conservation of Seals Act 1970, s. I(1).

bid.,
Ibid.,
49 Ibid.,
so Ibid.,
" Ibid.,
47
4s

52

bid.

s. 9(2).
s. 10.
s. 10(1)(c)
s. 2(1).
s. 2(2).

Natural Environment Research Council 1989, Seal Epidemic of 1988. Report for 1988-89, 33.
Swindon, Natural Environment Research Council.
4 Conservation of Seals (Common Seals) Order 1988, SI 1988/2023 and Conservation of Seals
(England and Wales) Order 1988,.SI 1988/2024.
j. Harwood, L. Hiby, D. Thompson and A. Ward, Seal Stocks in Great Britain. Surveys
Conducted between 1986 and 1989, NERC News (January 1991), pp. 11-15; P. M. Thompson
and D. Miller, Phocine Distemper Virus Outbreak in the Moray Firth Common Seal
Population: An Estimate of Mortality (1992) 115 Science of the Total Environment 57-65.

53
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1990, protection was extended for a further three years on the east coast of
England for both species of seals. 56 This has recently been extended for a further
three years. 57 In Scotland, the general ban on killing, injuring or taking of
common seals in the County of Zetland (Shetland) and adjacent territorial
waters, first introduced in 1973,58 has now been continued indefinitely.5 9
A person is not guilty of an offence by reason only of the unavoidable killing
or injuring of any seal as an incidental result of a lawful action.60 The extent to
which this exception provides a broad power to kill has never been tested in the
courts. Nor do there appear to be any incidents where this defence has been
pleaded. 6 1 However, the defence seems clearly to apply in respect of the
incidental and unavoidable killing of seals caught up in fishing gear or antipredator nets around fish farms. 62 Grey and common seals appear to be among
the species most commonly caught in this manner in British waters, 63 but little
firm evidence exists quantifying the scale of such accidental kills. 64 Schemes to
encourage fishermen to report marine mammal bycatches, and to recover the
carcasses for scientific examination, have been implemented. Yet, although a
national voluntary scheme for monitoring the incidental catches of marine
mammals (cetaceans and pinnipeds) by fishermen came into operation on 1
January 1992,65 confusion over the legality of landing animals caught outside
56
57
58
59

Conservation of Seals (England) (No.2) Order 1990, SI 1990/2500.
Conservation of Seals (England) Order 1993, SI 1993/2876.
Conservation of Seals (Scotland) Order 1973, SI 1973/1079.
See now Conservation of Seals (Common Seals) (Shetland Islands Area) Order 1991, SI 1991/
2638.
60 Conservation of Seals Act 1970, s. 9(1)(b).
61 Scottish Office, personal communication, 24 January 1994.
62 The regulation of this aspect is considered more fully below, in the context of the obligations
under the Berne Convention and now the Habitats and Species Directive.
63 There is evidence, from the only detailed (if limited) study to investigate the total numbers of
seals killed in incidental conflicts with fishing gear, that "at least a couple of hundred seals may
drown every year in fishing nets of one form or another". S. Northridge, Marine Manmals and
Fisheries: A Study of Conflicts with Fishing Gear in British Waters (London, Wildlife Link,
1988).
6 In perhaps the most comprehensive study undertaken, Ross estimated a figure of 113 seals
drowned in anti-predator nets at 47 salmon farms out of a total estimate of seals lost to predator
control measures (shooting and entanglement in anti-predator nets) over the whole of the
salmon farming industry of 1,050 animals. Ross indicates that about twice as many seals are
killed by shooting as by entanglement in anti-predator nets, with 57% of farms that responded
to a questionnaire, and 72% of farms visited, using shooting as a means of predatory mammal
control. However, these figures must be treated with extreme caution (A. Ross, Controlling
Nature's Predatorson Fish Farms (Ross-on-Wye, Marine Conservation Society, 1988). It should
also be noted that other estimates of seal losses range from around 500 (Sea Mammals Research
Unit) to "several thousand" (see general letter from Animal Concern dated 24 February 1993)
per year.
65 As agreed at the Third North Sea Conference, March 1990. However, as "Royal fish [sic]" (i.e.
sturgeon, porpoise and whale), cetaceans are Crown property and must be offered to the Crown
if caught or found in territorial waters (see De PrerogativaRegis, 1324). Royal fish taken on the
high seas outside the jurisdiction of territorial waters belong to the taker (Sir M. Hale, De Jure
Maris, Hargreave's Law Tracts, 1787, quoted in W. Howarth, FreshwaterFisheryLaw (London,
Blackstone Press, 1987).
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territorial waters resulted in limited success for previous schemes.
A person is not guilty of an offence of unseasonable killing, injury or taking of
seals in three further circumstances; first, by taking or attempted taking of a seal
which has been disabled, otherwise than by his or her act, for the purpose of
tending it and releasing it when no longer disabled; 67 second, where any seal is so
seriously disabled otherwise than by his or her act that there was no reasonable
chance of its recovering; 68 third, where the killing or attempted killing of any seal
is to prevent it from causing damage to a fishing net or fishing tackle in his or her
possession, or any fish for the time being in the fishing net, provided that at the
time the seal was in the vicinity of such net or tackle. 69 In respect of the lastmentioned exception, neither actual proof of damage, nor that such damage
would be serious, is required. However, what constitutes being in the "vicinity"
of a fishing net or tackle is nowhere defined. And uncertainty persists over its
applicability to fish cages; that is, whether they can properly be described as a
"fishing net" for these purposes. It seems clear frcm the language used that the
1970 Act was not drafted with fish farming in mind.7 0 Although Government
policy appears to be to encourage fish farmers. to apply for a licence to shoot
seals causing damage to their farms, 7 1 this clearly does not happen in practice.
Departments are naturally reluctant to proffer opinions on the interpretation of
the Act. None of these issues has been tested or authoritatively resolved by the

courts.72

Licensed taking of seals under the 1970 Act

The main offences under the 1970 Act are subject to the exception that they are
not committed where the acts concerned are in accordance with a licence granted
by the appropriate Minister. A licence of this kind may authorize the killing or
taking of a number of seals by specified means, other than the use of strychnine,
for scientific or educational purposes or by any specified means for the purpose
66 P.M. Thompson,. The Conservation of Marine Mammals in Scottish Waters, Proceedingsof the
Royal Society of Edinburgh 100B (1992), 123-140; see also Northridge, Marine Mammals and
67 Fisheries, p. 133.

Conservation of Seals Act 1970, s. 9(1)(a).
68 Ibid., s.9(2). As noted above, in such situations there are no prohibited methods of killing.
69 Ibid., S. 9(1)(C).
70 Indeed, the first commercial marine fish farming operation commenced in 1971. More precise
language than "fisheries", "fishing net" and so on would surely have been used had fish farms
been operating during the passage of the 1970 Act. In 1992; the products of fish farming had a
first sale value of £150 million, compared to £400 million for the total catch landed by British
vessels in the UK (Biodiversity: The UK Action Plan, above, paras. 6.66-7). The legislative

absences and uncertainties into which modem fish farming thrust forth are well documented
more generally in W. Howarth, The Law of Aquaculture (Oxford, Fishing News Books, 1990
(Blackwell Scientific Publications)).
71

72

Scottish Office Agriculture and Fisheries Department. 1991. Conservation of Seals Act 1970.
Licensing Arrangements for the Cbntrol of Seals for the Prevention of Damage to Fisheries.

Unpublished explanatory note. SOAFD, Edinburgh; Thompson (1992).
Indeed, there would appear not to be any reported case law relating to any of the Seal
Conservation Acts discussed here.
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of any zoological gardens or collection specified in the licence. Also, a licence
may be granted for the killing or taking in certain areas, by any means other than
the use of strychnine, for the prevention of damage to fisheries, the reduction of a
population surplus of seals for management purposes, the use of a population
surplus of seals as a resource, or the protection of flora and fauna in areas of
special environmental significance. 73 In such areas (National Nature Reserves
(NNRs) and Marine Nature Reserves (MNRs), Sites of Special Scientific Interest
(SSSIs) and sites subject to a Nature Conservation Order ("super-SSSIs") 74),
except in relation to the prevention of damage to fisheries, the appropriate
Nature Conservancy Agency (the Nature Conservancy Council for England
("English Nature"),7 5 the Countryside Council for Wales 76 or Scottish Natural
Heritage77) must 79
give its consent. 78 Failure to comply with any of the conditions
offence.
an
set is
Otherwise, for all licence applications, the NERC must be consulted.8 0 In
practice, however, it is alleged that such advice is not being sought.8 1 Indeed, a
major concern is the relative lack of scrutiny of licence applications. In
particular, it is argued that evidence should be required proving actualdamage to
fishing gear.8 2 However, most killing is ostensibly done under one of the general
exceptions to the Act contained in section 9. Licences are rarely if ever granted to
73 Conservation of Seals Act 1970, s. 10(1) and (4) (Section 10(4) added by the Wildlife and
Countryside Act 1981, Schedule 7, para.7(3)).

74 National Nature Reserves are designated under s. 19 of the National Parks and Access to the
Countryside Act 1949. Marine Nature Reserves are designated under s. 36 of the Wildlife and
Countryside Act 1981 and may be designated for any area of land or water from the high tide

7s
76

77

78

mark to a line three miles from the baselines established for measuring the territorial sea (see the
Territorial Sea Act 1987). SSSIs and super-SSSIs are designated under ss. 28 and 29 of the 1981
Act.
Government plans to merge English Nature and the Countryside Commission to form a single
body with responsibilities for natural heritage in England have not been followed through.
The Countryside Council for Wales was created on 1 April 1991 following the merger of the
Welsh NCC and the Countryside Commission under the Environmental Protection Act 1990, ss.
128 and 130.
Under the Natural Heritage (Scotland) Act 1991, the functions of the Nature Conservancy
Council for Scotland, established under the Environmental Protection Act 1990, section 128,
were amalgamated with those of the Countryside Commission for Scotland to form a new body
(Scottish Natural Heritage) with effect from 1 April 1992.
Conservation of Seals Act 1970, s. 10(3)(b) and (4). Several major common seal and grey seal
sites are located in SSSIs or in National Nature Reserves, as noted below.

79 Ibid., s .10(2).
'0 Ibid., s. 10(3)(a).
81 Letter from Wildlife and Countryside Link to Department of the Environment, 15 November
1992.
82 Information from the Scottish Office states that "Applications received from prospective

licence-holders will usually be considered only if. non-lethal methods to scare or deter seals from
causing damage have been used but have been proved to be ineffective; proof can be provided
that all reasonable preventive measures have been taken, together with full details of the damage
caused by the seals over time; we are satisfied that no alternative methods remain to be pursued;
a valid firearm certificate is held with an appropriate variation to shoot seals; the precise places
where they wish to protect the fishery are specified" (personal communication, 24 January

1994). This view is shared by the Home Office (personal communication, 17 March 1994).
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shoot either species of seal in either jurisdiction, and few seals are taken under
licence. 83 Moreover, the remoteness of many coastal fish farms and salmon
fisheries causes obvious difficulty for effective enforcement of the licensing
system, or for ensuring that unlawful unlicensed activities do not occur.
Other national provisions
A significant feature of seal conservation in the UK is the way in which, since the
1914 Act, seals have been the subject of a distinct code of legal regulation. In this
respect, the legislative treatment of seals may be compared with that accorded to
the very limited number of other species for which distinct legal provisions
apply.' These may in turn be contrasted with the more general code of species
protection provisions now contained in the Wildlife and Countryside Act 1981.
Under Part I of the 1981 Act, all fauna species may be legally killed, injured or
taken unless listed in Schedule 5 to the Act 85 so long as an illegal method of
killing or taking is not employed. 6 This may be contrasted with the treatment of
birds under the 1981 Act where the position. is reversed, and specimens enjoy
complete legal protection unless they are reverse listed.
However, the otter, a potential fish farm predator, is so listed. And it is a
defence to a charge under section 9(1) to show that the action was necessary for
the purpose of preventing serious damage to livestock or fisheries. 87 This may be
contrasted with the provisions of section 9 of the Conservation of Seals Act 1970
under which, as noted above, neither actual proof of damage, nor that such
damage would be serious, is required.
Many notable breeding and haul-out sites are located in protected areas. These
include the island of North Rona in the Western Isles and the Isle of May in the
Firth of Forth. Management of North Rona is undertaken by Scottish Natural
Heritage under a management plan dating from January 1960, one object of
which is "To protect the seal herd and the breeding ground of North Rona from
83

Figures relating to licences authorized by the Scottish Office are as follows: 1993-1 licence
issued (2 common seals taken); 1992--0; 1991-1 (5 seals taken); 1990-0; 1989--0 (Scottish
Office, personal communication, 24 January 1994). See also H. Arnold, ExperimentalPredator
Control Measures on Marine Salmon Farms in Shetland. A Report for Greenpeace UK (London,

Greenpeace U'K, 1992). For England and Wides, the corresponding figures are as follows:

1993-figures not yet available; 1992-10 seals shot under licence; 1991-12 seals taken; 1990-18 seals taken; 1989-0 (Home Office, personal communication, 17 March 1994); 1988-O.
Northridge, however, gives a figure of 97 common seals (but no grey seals) shot under licencd for

1988, though it is not stated which jurisdiction this figure relates to (S. Northridge, Seals. in
North Sea Report, 85-89; London, 1990, The Marine Forum for Environmental Issues).

84 Notably, badgers under the Protection of Badgers Act 1992; deer under the Deer (Scotland) Act
1959 as amended by the Deer (Amendment) (Scotland) Acts 1967 and 1982 (in respect of
Scotland), and the Deer Act 1991 (for England and Wales); and fish (see S. S. Robinson, The
Law of Game, Salmon and FreshwaterFishing in Scotland (Edinburgh, Butterworths, 1990); W.
Howarth, FreshwaterFishery Law (London, Blackstone, 1987)).
85 Wildlife and Cuiantryside Act 1981, s. 9(1).
86 Ibid., s. 11(,).
87 Ibid., s. 10(4).
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any damaging form of interference by man". 8 8 Clearly this gives Scottish Natural
Heritage broad powers, subject to the 1970 Act, to manage positively the seal
colony there in the interests of conservation.
Under the Wildlife and Countryside Act 1981, licences may be granted for the
protection of flora and fauna in National Parks, SSSIs and MNRs, though it is
not thought that this provision has ever been used. Moreover, to date only two
M-NRs have been designated. 89 Yet it would seem that such a provision could be
used where the species to be protected is the seal itself, for example, from
overcrowding at breeding and haul-out sites, as well as to protect other species of
flora and fauna. Perhaps the most notable occasion where such overcrowding
has occurred was on the Fame Islands on land owned and managed by the
National Trust as a nature reserve. However, where in that instance damage was
being caused to nesting sites for puffins, 90 the preferred option was to drive the
seals away from the islands to colonies elsewhere (principally on the Isle of May
in the Firth of Forth), though culling was also used. 9 1
Given the limited number of MNRs, and the territorial jurisdiction of the
other principal conservation and amenity designations, 92 a further important
consideration are the powers of the Crown Estate Commissioners (CEC) in
respect of land and waters below the low water mark. Under the Crown Estate
Act 1961, the CEC are obliged to maintain the Estate and improve and enhance
its value and the financial return obtained from it where this can be done with
due regard to the requirements of "good management". 93 In particular, the CEC
may lease areas of the sea-bed and adjacent water column under their control for
purposes such as marine fish farming. 94 Around Shetland, licences are issued by

the Islands Council under the Zetland County Council Act 1974.
In relation to seal conservation, the exercise by the CEC of their powers under
the 1961 Act may have significant effect, the granting of leases for a number of
marine fish farming installations within close proximity of seal haul-out or
88

See Lister-Kaye, Seal Cull: The Grey Seal Controversy, p. 151

89 The islands of Lundy in the Bristol Channel, and Skomer and the Marloes Peninsula. Generally,
the system of MNRs has been heavily criticized. See, for example, J. Gibson, Marine Nature
Reserves (1984) Journalof Planning and Environmental Law 699.
90 Puffins are listed in Annex 1 of Council Directive 79/409/EEC on the conservation of wild birds
(OJ L 103/1, 25.4.1979).
91 On the Fame Islands, seals are driven away by little more than the presence of humans.
However, while no collateral damage to the islands is caused, such action is not without
conservation implications. A small number of breeding cows may not find suitable sites
elsewhere, and their pups may perish at sea. Those pups which are born on less suitable adjacent
islands may be at risk from being washed away during heavy storms and other dangers (John
Harwood, SMRU, personal communication, 2 November 1994).
92 SSSIs extend only as far as the low water mark.
93 Crown Estate Act 1961, s. 1.

94 For a more comprehensive account of the powers and duties of the Crown Estate in relation to
fish farming see Howarth, The Law of Aquaculture, chap. 3; also M.E. Deans, The Crown Estate
Commissioners: Their Role and Responsibilities in Respect of the Foreshore and Sea-bed
around Scotland. Journal of Energy and Natural Resources (1986), p. 1 66 .
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breeding sites being subject to criticism. 9 5 Present guidelines on indicative
separation distances are that, given effective anti-predator nets and other
measures, a distance of 0.5 miles must exist between salmon farms and wildlife
colonies, and 0.25 miles between shellfish farms and wildlife colonies. 96 This
general rule is continued in draft guidance on the location of marine fish farms:
"In general, finfish farms should not be located in close proximity to important
...seal haul-outs and breeding areas." 97 Although official non-statutory
guidelines were not formulated until most farms had begun operation, and
some farms are presently situated within half a mile of haul-out sites, it would
appear that central government now appreciate the environmental
impact of the
98
inappropriate siting of marine fish farms on seal colonies.
A number of further provisions may also impact on the conservation status of
seals and other marine mammals around the UK coast. These include the
statutory duty of the Countryside Commission (in England), the Countryside
Council for Wales and Scottish Natural Heritage to preserve and enhance
natural beauty, defined as including fauna. 99 The Countryside Commission has
recently revised its objectives in relation to "Heritage Coasts", first formulated in
1970 to apply to the "finest stretches of undeveloped coasts","°° to extend from
simply conserving prime stretches of natural scenery to encompass the need to
conserve, protect and enhance natural beauty (including wildlife) and cultural
features, policies broadly accepted by Government. Appropriate Fisheries
Ministers and Sea Fisheries Committees,' 0 ' or any authority exercising the
95 See submissions to the House of Commons Agriculture Committee (Fish Farming in the UK,
Fourth Report, Session 1989-90, 14 I-11).
96 Crown Estate, Marine Fish Farming in Scotland. Guidelines on Siting Proceduresand Principles
(Edinburgh, Crown Estate, 1989).
97 Scottish Office, Guidance on the Location of Marine Fish Farms. Consultative Draft (Edinburgh,
Scottish Office Environment Department, 1991), p. 18 .
98 See Decision of the Secretary of State: PG2/14/65/Z, Wick of Russetter. Scottish Office Inquiry
Reporter's Unit, Edinburgh (1991): "Given ...
the number and distribution of wildlife, and in
particular of common and grey seals, in the vicinity of the site, the Secretary of State considers
that, in this instance, the nature conservation issues weigh more heavily than any advantage
which may accrue to the industry, and does not consider the site is suitable for the development
of fish farming" (cited in D. L. Howell and J. G. Munford, Predator Control on Finfish Farms.
in N. De Pauw and J. Joyce (eds.), Aquaculture and the Environment, European Aquaculture
Society Special Publication No. 16, Gent, Belgium, 1991). It has been suggested that minimum
separation distances of 5-7 km from large seal populations, and 2 km from small populations,
should be specified (SMRU, personal communication, cited in Nature Conservancy Council
1989. Fish Farming and the Safeguard of the Natural Marine Environment of Scotland.
(Edinburgh: NCC) p.84. In contrast, others have stated that farms should be located further
than 20 kn from haul-out sites (see Pemberton and Shaughnessy, Interaction between Seals and
Marine Fish Farms in Tasmania, and Management of the Problem).
99 National Parks and Access to the Countryside Act 1949, s. 114(2), as amended by the
Countryside Act 1968, s. 21(7) (England and Wales); Natural Heritage (Scotland) Act 1991 s.
1(3).
io The Countryside Commission, The CoastalHeritage (1970).
i01 In England and Wales, Sea Fisheries Committees are statutory bodies operating under the Sea
Fisheries Regulation Act 1966. Unless their powers are vested in others (see below) they
comprise representatives of local authorities, an appointee of the National Rivers Authority,
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powers of such Committees, 0 2 must also have regard to the conservation of
marine fauna and endeavour to achieve a reasonable0 3 balance between
conservation and other concerns under fisheries legislation.1
Likewise, aspects of development planning and planning control may impinge
on seal conservation through restricting adverse developments though, as noted
above, planning powers extend only to land above low water mark.' However,
in responding to calls from the Environment Select Committee to consider
zoning of coastal fishing waters in balancing fishing and wildlife conservation
interests, Government took the view that the Sea Fisheries (Wildlife
Conservation) Act 1992 provides general protection for conservation interests,
whilst averting comment on particularly sensitive areas by reference to the (then)
ongoing implementation of the Habitats and Species Directive.' 0 5 Likewise, in
elected
relation to calls for bringing fish farming within the direct control of
10 6
planning authorities, the Government's response has lacked substance.
Existing International Obligations
British coastal waters host around 40-50% of the world's grey seal population
(estimated to be around 200,000-250,000), and around 5% of the world's
cont.
and appointees of the appropriate Agriculture Minister as persons acquainted with the needs

and opinions of fishing interests in the district. For Scotland, see the Sea Fisheries (Scotland)
Amendment Act 1885. Both are discussed in Howarth (1990), chap.15.
102 In some areas of England and Wales, for example, the National Rivers Authority is vested with

the powers of the local Sea Fisheries Committee.
103 Sea Fisheries (Wildlife Conservation) Act 1992, s. 1.
104 There has been much debate in recent years about the extent to which effective integrated
management of the coastal zone (including provision for marine conservation issues) is
adequately provided for: see Planning Policy Guidance Note on Coastal Planning (Department
of the Environment/Welsh Office PPG 20, September 1992); House of Commons Environment
Committee Report, CoastalZone Protection and Planning (House of Commons, Session 1991-2,
Environment Committee, Second Report, Vol. I and II, HC 17-I & II; the Governments
Response to the Second Report, CoastalZone Protectionand Planning(Cm 2011, July 1992) and
follow up Discussion Papers on Managing the Coast and Development Below Low Water Mark
(both Department of the Environment/Welsh Office, October 1993). The latter concluded that,
with modifications, the sectoral approach to management of the coastal and marine
environments could continue to be supported. Detailed consideration of planning issues are
outwith the scope of this paper, but, for a good summary of recent developments and discussion
of the issues see L. M. Warren and H. D. Smith, "Planning for the Future Use of the Coast",
Environmental Law and Management (April 1994), pp. 57-64. "Whilst the publication of these
documents has been welcomed, few have found their contents particularly helpful and many
long-standing and major issues are left unresolved", G. King, Coastal Zone Management: A
Review and The Department of the Environment Initiatives, in R. C. Earll (ed.), Marine
Environmental Management: Review of Events in 1993 and Future Trends. Vol. 1, Paper No. 2,
pp. 3-6 at'p. 4 (emphasis in the original).
See Cm 2011, paras. 139-141, and the (draft) Conservation (Natural Habitats, etc.) Regulations
1994, discussed below. Under the Directive it is proposed to give Sea Fisheries Committees new
environmental responsibilities in respect of marine Special Areas of Conservation.
10/bid.,
paras. 142-145. In the Discussion Paper on Development Below Low Water Mark it was
stated that "Marine fin fish farming is very infrequent in England and Wales and existing
systems are adequate to deal with likely developments" (para. 9.7.1).
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common seal population.10 7 However, this latter total includes about 40% of the

European sub-species of common seal Phoca vitulina vitulina.'0 8 Clear
international obligations therefore rest with Britain in respect of both species.
The Berne Convention, 1979

Both the grey and common seal are given specific protection under the
Convention on the Conservation of European Wildlife and Natural Habitats
(the Berne Convention, 1979). In addition to the specific protections considered
below, Articles 2 and 3 of the Berne Convention impose certain obligations on
the contracting Parties (including both the UK and the EU) with respect to the
protection of all wildlife. Article 2 states that:
"The Contracting Parties shall take requisite measures to maintain the
population of wild flora and fauna at, or adapt it to, a level which
corresponds in particular to ecological, scientific and cultural requirements,
while taking account of economic and recreational requirements and the
needs of sub-species, varieties or forms at risk locally."
Importantly, the wording makes it clear that in the event of conflict, priority
must be given to ecological as against economic requirements. 109 However, local
populations and sub-species must yield to the demands of the population as a
whole. Article 3(1) imposes on Parties the collateral obligation "to promote
national policies for the conservation of wild flora, wild fauna and natural
habitats".
Grey and common seals are both listed in Appendix III of the Convention as
protected fauna species. Although killing, capture or trade of such species is not
prohibited, under Article 7 any exploitation of such species must be regulated "in
order to keep the populations out of danger, taking into account the
requirements of Article 2"."10 Article 8 further prohibits "the use of all
indiscriminate means of capture and killing and the use of all means capable of
causing local disappearances of, or serious disturbance to, populations of a
species".' In particular, specified methods of killing, capture or exploitation are
outlawed, such as the use of snares or poisoned bait.
Concerns have been expressed that the UK is failing in its obligations under
Article 7 of the Convention. Failure to establish and maintain a centrally held

107 S. Anderson, The Grey Seal (Aylesbury, Shire Publications, 1990 (Shire Natural History Series

No. 26)).
Hiby, et al., Seal Stocks in Great Britain: Surveys Conducted in 1991.
109See further S. Lyster, International Wildlife Law (Cambridge, Grotius Publications, 1985), p.
132.
'10 Berne Convention, Art. 7(2).
10

11'The European Court has held that driftnetting falls within the scope of this provision: see Case
C-405/92, Etablissements Armand v. Sociiti Armement Islais, 24 November 1993, discussed in H.
Somsen, "Driftnets and the Conservation of Fishery Resources" (1994) Water Law 65-69.
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2
register of seals killed in the UK, it is argued, contravenes this provision."
However, although a recent voluntary survey of seals killed at nets and marine
fish farms in Scotland carried out in 1989 and 1990 resulted in what was, by the
UK Government's own admission, a "relatively poor response rate", the official
report went on to argue that "there is no evidence to suggest that the population
of either species of seal is threatened by current shooting levels".' 13 ".Whilst this
may be true for overall populations
levels", say the conservationists, "it may not
114
be so for local populations".
Importantly, the obligation imposed under Article 7 of the Berne Convention
has no direct bearing on seal killing. Its concern is only with overall population
levels and "the needs of sub-species, varieties or forms at risk locally". Yet while
uncertainty over the numbers of seals shot may imply uncertainty regarding
overall numbers, detailed and increasingly sophisticated surveys of seal numbers
undertaken bi-annually by the SMRU on behalf of the NERC need also to be
considered. These now employ aerial surveys, including 1the15use of thermal image
technology, as well as ground counts at other locations.

Further International Obligations
In addition to the Berne Convention, wider obligations to be considered include
Chapter 17 of Agenda 21 of the UN Conference on Environment and
Development (UNCED) which covers "Protection of the oceans, all kinds of
seas including enclosed and semi-enclosed seas, coastal areas and the protection,
rational use and development of their living resources". 116 More direct benefits,
albeit incidental, may arise from the Agreement on the Conservation of Small
Cetaceans of the Baltic and North Seas (ASCOBANS), adopted under the Bonn
Convention, which came into force on 29 March 1994. This may help secure
greater protection from entanglement in fishing gear for seals as well as
cetaceans.

112

See submissions made by the Seals Group of Wildlife Link in Background Note to the Draft
Recommendation of the Berne Standing Committee, 1992 and Draft Recommendations to the
Berne Standing Committee on the conservation of common seal (Phoca vitulina) and grey seal

(Halichoerusgrypus) that the UK "(1) establish a strict licensing system which would prohibit
the killing of any seal without a licence; (2) only grant a licence in circumstances where damage
to fisheries or fish farming operations is proven to be serious and where non-lethal methods for
solving the problems have been exhausted; and (3) ensure adequate reporting back of seals taken
under licence."
113 Quoted ibid., para. 3.3.4.
4 bid.
115 However, some indication of the inaccuracy of basing seal numbers on counts at haul-out sites is

the number of dead common seals found in the Wadden Sea during the PDV epidemic in 1988.
This exceeded the best estimate for total population size in that area. See J. Harwood, What
Have We Learned from the 1988 Seal Epidemic? (1990) 37/1 Biologist 7-8.
116 United Nations Conference on the Environment and Development, Rio de Janeiro, June 1992
(the "Earth Summit").

SEAL CONSERVATION LEGISLATION IN THE UK

EU Law and the Habitats and Species Directive

Council Directive 92/43/EEC on the conservation of natural habitats and of wild
fauna and flora ("the Directive")' 1 7 seeks to promote the maintenance of
biodiversity, taking into account economic, social and cultural requirements and
regional and local characteristics."i1 It provides an opportunity for the European
Union to give legal effect to the requirements of the Berne Convention and, to a
lesser extent, the Bonn Convention.11 9 Many of its provisions, particularly in
respect of species protection, are analogous, or broadly similar, to those of the
Berne Convention. Articles 3 to 9 of the Directive concern the conservation of
natural habitats and habitats of species. Articles 12-16 cover species protection.
Further provisions concern information, research and other incidental and
supplementary matters.
Regarding habitat conservation, the Directive provides for the designation of
special areas of conservation (SACs), to which necessary conservation measures
120
must be directed in order to conserve listed species of flora and fauna.
Through such designation, a coherent European ecological network of SACs
("Natura 2000") is to be established, and specified habitat and species types
maintained or restored at a favourable conservation status. 21 Both grey and
common seals are listed in Annex II (species of Community interest whose
conservation requires the designation of Special Areas of Conservation).
For species protection, a distinction is made (as With habitat types and flora
species) between priority and other species. Strict protective measures are
provided for those priority animal species listed in Annex IV(a).' 2 2 However,
both the grey and the common seal are listed in Annex V of the Directive, Article
14.1 of which states that:

1I1 See above, n. 11.
' Ibid., Art. 2.
119 See Consultation Paper on Implementation in Great Britain of the Council Directive on the

Conservation of Natural Habitats and of Wild Fauna and Flora (92/43/EEC), "The Habitats
Directive", Department of the EnvironmentWelsh Office, 4 October 1993 (henceforth

"Consultation Paper on Implementation").
120 Particularly, Article 2 refers to "species of Community interest", defined to mean species which

are: (i) endangered, except those species whose natural range is marginal in that territory and
which are not endangered or vulnerable in the western palaearctic region; or (ii) vulnerable, i.e.,
believed likely to move into the endangered category in the near future if the causal factors
continue operating; (iii) rare, i.e., with small populations which are not at present endangered or
vulnerable, but are at risk. The species are located within restricted geographical areas or are
thinly scattered over a more extensive range; or (iv) endemic and requiring particular attention
by reason of the specific nature of their habitat and/or the potential impact of their exploitation
on their habitat and/or the potential impact of their exploitation on their conservation status.
Such species are listed or may be listed in Annex II and/or Annex IV or V (Article l(g)).
121 Ibid., Art. 2.
.22 Ibid., Art. 12.
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"if, in the light of the surveillance provided for in Article 11,12 3 Member
States deem it necessary, they shall take measures to ensure that the taking
in the wild of specimens of wild fauna ... listed in Annex V as well as their
exploitation is compatible with their being maintained at a favourable
conservation status".
Conservation status will be taken as favourable when:
"population dynamics data on the species concerned indicate that it is
maintaining itself on a long-term basis as a viable component of its natural
habitats, and the natural range of the species is neither being reduced nor is
likely to be reduced for the foreseeable future, and there is, and will
probably continue to be, a sufficiently
large habitat to maintain its
124
populations on a long-term basis".
Three aspects are therefore relevant: population viability; non-reduction in
natural range; and sufficient habitat protection. Significantly, there is no
obligation to maintain species numbers per se; what is central is the maintenance
of a viable population. Calculation of what this amounts to in practice will
clearly be a (relatively) imprecise science open to contentions based on a number
of factors, given the flux of ecological systems. However, the Directive leaves it
to the Member States to determine the way in which surveillance of conservation
status will be undertaken. 125 This may be contrasted with the more specifically
prescribed role of the Nature Conservation Agencies under existing national
law. 126 The Directive further lists a number of measures which may be taken,
such as regulations as to the times at which and the methods by which specimens
may be taken.1 27 However, the use of licences or quotas, and assessment of the
effect of the measures adopted, is not obligatory.
Listing under Annex V also makes illegal the use of any of a number of
129
specifiedcapable
means of
capture,
as well asof,
"the
of alldisturbance
indiscriminate
means
of killing
causingorlocal
disappearance
or use
serious
to,

123 Article

11 provides that "Member States shall undertake surveillance of the conservation status
of the natural habitats and species referred to in Article 2 (i.e., those in the European territory of
the Member States to which the Treaty of Rome applies) with particular regard to priority

124
125

natural habitat types and priority species."

Ibid., Art. I(i).
bid, Art. 11.

126 See especially s. 10(3) of the Conservation of Seals Act 1970.
127 Habitats and Species Directive, Art. 14.
128Ibid., Art. 14.2
129 Ibid., Art. 15 and Annex VI(a).
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populations of such species".' 30 As this latter provision is restricted to cases of
capture or killing, it does not extend to prohibiting the driving away of seal
populations from particular breeding or haul-out sites as has happened either
purposefully or through increased human activity in close proximity to such
sites. However, it must be read subject to the more general requirement of
maintaining a favourable conservation status which, as noted above, includes
maintaining the natural range of the species.
Provisions requiring the establishment of a system of monitoring incidental
capture and killing relate only to animal species listed in Annex IV(a) (strictly
protected species of fauna) 13 1 and do not apply more generally to all specimens
protected under the Directive.' 32 There are no plans at present to increase the
scope of national law to include species listed in Annex V within such a
monitoring system. 133 Moreover, the Berne Convention makes no reference to
monitoring requirements in respect of the incidental capture and killing either of
Annex H species (strictly protected fauna species) or Annex III species (protected
fauna species).
As with the alleged implicit requirements under Article 7 of the Berne
Convention to establish and maintain a centrally held register of seals killed in
the UK, it might therefore be contended that a similar obligation is to be found
in the Directive. Although the latter provides only that "where such measures
[for taking Annex V specimens in the wild] are deemed necessary ... such
measures may include ... assessment of the effect of the measures adopted", 3 4
this requirement would seem to relate only to deliberate taking as against
accidental or incidental killing. However; Article 14.2 of the Directive must be
read subject to the broader obligation on Member States to "undertake
surveillance of the conservation status of the natural habitats and species referred
130

bid., Art. 15. However, it is important to note that the existence of seal populations in relatively
discrete areas around the British coast may not always be equated with genetic diversity. The
increasing awareness of the mobility of seals around the coastline, coupled with differences in
breeding times at different sites, mean that neither the existence of ecological nor genetic
diversity may be proven at this stage (B. J. McConnell, C. Chambers, K. S. Nicholas and M. A.

Fedak, "Satellite Tracking of Grey Seals (Halichoerusgrypus)", (1992) 226 Journalof Zoology
271-282.
131Habitats and Species Directive, Art. 12.4. "In the fight of the information gathered, Member
States shall take further research or conservation measures as required to ensure that the
incidental capture and killing does not have a significant negative impact on the species
concerned".
132It is interesting, however, that the Government would seem to take the view that the operation
of a national voluntary scheme is sufficient to discharge its obligations under Art. 12.4 of the

Directive more generally (see Consultation Paper on Implementation, para. 3.5).

133 The Government's Consultation Paper refers only to "the establishment, in conjunction with the

Nature Conservation and other statutory Agencies, of practical methods of monitoring the
incidental capture or killing of animals listed in Schedule 5 [of the Wildlife and Countryside Act
1981] in order to meet the requirements of Article 12.4 [of the Habitats Directive]" (para. 3.5.2).
As noted above, however, no seal species is presently scheduled under the 1981 Act, nor do the
provisions of the Conservation of Seals Act 1970 require the monitoring of incidental kills.
134 Habitats and Species Directive, Art. 14.2, emphasis added.

40

THE INTERNATIONAL JOURNAL OF MARINE AND COASTAL LAW

to in Article 2 with particular regard to priority natural habitat types and priority
species". 13 5 Although it might be claimed that the absence of a comprehensive
licensing scheme falls foul of the obligations contained both in the Berne
Convention and now in the Habitats and Species Directive, it is submitted that
the better view is that, in the absence of listing under Annex IV of the Directive,
no such specific obligation exists. Rather, the only obligation is a general one in
respect of overall and sub-species population levels.
Provided that there is no satisfactory alternative and the derogation is not
detrimental to the maintenance of the populations of the species concerned at a
favourable conservation status in their natural range, Member States may
derogate from the provisions of Articles 14 and 15, among other grounds, "to
prevent serious damage to fisheries and water and other types of property",
(emphasis added) or for "other imperative reasons of overriding public interest
including those of a social or economic nature and beneficial consequences of
primary importance for the environment".1 36 This provision effectively negates
37
the decision of the European Court of Justice in the Leybucht Dykes case,
which had established that similar powers of derogation under the Wild Birds
Directive 138 were justified on strictly limited grounds which did not include
economic or recreational pressures.
Where such derogations occur, Member States must notify the Commission
every two years, the Commission being required to respond within a further 12
months. 139 Member States' reports must specify:
(a) the species which are subject to the derogations and the reason for the
derogation, including the nature of the risk, with, if appropriate, a reference to
alternatives rejected and scientific data used;
(b) the means, devices or methods authorized for the capture or killing of
animal species and the reasons for their use;
(c) the circumstances of when and where such derogations are granted;
(d) the authority empowered to declare and check that the required conditions
obtain and to decide what means, devices or methods may be used, within what
limits and by what agencies, and which persons are to carry out
the task;
4
(e) the supervisory measures used and the results obtained.1 0
Member States may therefore derogate from the provisions of Articles 12 to 15
of the Directive so long as such information is subsequently submitted to the
Commission. Subject to the specific requirements in respect of the use of
indiscriminate means of causing disappearance or disturbance to populations
under Article 15 (which still apply to derogations made under Article 16), the
' Ibid., Art. 11.
136 Ibid., Art. 16.1 and 2. Further exceptions are provided for the purpose of research and education
(Art. 16.3).
137Commission v. Germany [1991] ECR 883.
138 See above, n. 90.
139 Habitats and Species Directive, Art. 16.2.
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obligations under Article 16.3 relate to the submission of specified information
rather than providing more specific obligations in respect of the ways in which
such derogations are carried out.
In their notification, Member States are under a clear obligation to justify their
actions on the basis of risk assessment. Yet the wording of Article 16.3(a)
appears ambiguous. It is clearly stated that the obligation to refer to
"alternatives rejected and scientific data used" will be conditional on
circumstances. But it is less clear how this is to be established without resort
to such evidence. If what is foreseen are situations where either there is no
scientific evidence available or there are no alternative measures that might be
pursued, it must be hoped that this exception will be strictly construed given, for
example, that the status quo is almost always likely to be an alternative, at least
in the short term.
A final point of note in this context is the absence in the Directive of any
definition of "species". It is therefore questionable to what extent it provides
specific protection for genetically recognisable sub-species, 14 1 though the
significant movement of seals around the coastline has already been noted.
Unlike the Berne Convention, there is no reference to "sub-species, varieties or
forms at risk locally", or any other indication of the level of genetic uniqueness
the Directive seeks to conserve.
Implementation of the Habitats and Species Directive: Its Impact on Seal
Conservation
The provisions of the Directive must be incorporated within the national law of
Member States by June 1994.142 Both grey and common seals will require
designation of SACs. Although the marine nature reserve provisions of the
Wildlife and Countryside Act are, as presently worded, considered to be an
inappropriate basis for meeting the requirements of the Directive, the
implementation through extension of the existing arrangements for Marine
14 3
Consultation Areas, as presently operating in Scotland, was rejected.
140 Ibid., Art. 16.3.
141 Similar uncertainty surrounds the wording of s. 14(1) of the Wildlife and Countryside Act 1981
which makes it an offence to release, or allow to escape into the wild, any animal which is either,
of a kind not ordinarily resident in and is not a regular visitor to Great Britain in a wild state, or
142

t

is included in Part 1 of Schedule 9 to the Act. The extent to which "kind" differs from species has
yet to tested in the courts.
Member States must submit to the Commission a list of sites containing habitats and species
listed in Annex I and II of the Directive by June 1995. Following agreement, full implementation
of the Directive must be achieved by June 2004.
Consultation Paper on Implementation, para. 2.3.9. A scheme for Marine Consultation Areas
was introduced in Scotland in 1986 and subsequently extended to cover 29 sites identified as of
such importance for marine nature conservation that conservation considerations should be
taken fully into account before any development was undertaken (see Nature Conservancy
Council, Marine Consultation Areas in Scotland. (Edinburgh, NCC, 1990)). The scheme was
introduced in response to concerns about the granting of leases for marine fish farms by the
Crown Estate Commissioners. A Consultation paper on Marine Conservation Areas in England
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Regulations made under s. 2(2) of the European Communities Act 1972 to give
effect to the Directive, however, were slow to appear, but the Conservation
(Natural Habitats, etc.) Regulations 1994 ("the Habitats Regulations") have
now been approved.'" The Habitats Regulations amend the present land
designations (SSSIs and NNRs) and related powers to give effect to the
Directive. Although powers to make Nature Conservation Orders, and
ultimately the power compulsory to purchase sites, may be used, it is clear
that the emphasis on the voluntary principle remains. 45
For marine sites, bodies with jurisdiction in the marine environment have a
duty to use their existing statutory powers so as to safeguard the conservation
interests of SACs. 14 This may be within the framework of agreed inter-a ency
co-operation, allowing for specific management schemes to be drawn up. 147 The
appropriate Nature Conservation Agency may also make bylaws where
necessary.148 However, none of the enactments specifically mentioned to which
this additional duty would apply has any direct relevance to seal conservation.
Nor do the Habitats Regulations make any mention of the new duties applying
with respect to other central government departments engaged in the
determination and implementation of seal conservation policy. Nor has a lead
agency for SACs yet been identified. Indeed, the Consultation Paper suggested
that Government believes the existing provisions of the 491970 Act afford the
degree of special protection required under the Directive.
The Habitats Regulations also now prohibit the use of nets which are nonselective by design or use in the taking or killing of both common and grey seals,
as well as providing further for other prohibited means.' 5 0 These are subject to
exception where done under a licence granted either by the appropriate nature
conservation body or agriculture Minister, which may be granted where there is
serious damage to fisheries, but shall not be granted unless there is no
cont.

and Wales was published in February 1992 (Marine Consultation Areas: A Description (Draft),
Department of the Environment/Welsh Office). Importantly, both schemes relied essentially on

pressure to obtain positive results, being non-statutory.
SI 1994/2716.
145 "The Government's proposals seek to continue to work as far as possible under the voluntary
primciple, seeking the involvement and active co-operation of those involved who live and work
in rural areas and at sea" (para. 38, Compliance Cost Assessment, Habitats Regulations).
14 Regulation 3(3). This places obligations on Sea Fisheries Committees, the National Rivers
Authority, Harbour Authorities, Local Authorities and the Nature Conservation Agencies. In
Scotland, the equivalent powers to those exercised by Sea Fisheries Committees are vested in the
Secretary of State for Scotland.

147 Ibid., Reg. 34.

'4'Ibid., Reg. 36(1).

149 Consultation Paper on Implementation, para. 3.1. This is just one aspect of an official policy
which seems to see little need for extensive revision of national law to implement the provisions
of the Directive. "It must be doubted that the current British legislation is adequate to ensure
compliance with the Directive. However, the initial proposals for implementation put forward
by the British Government suggest that it does not see the need for anything other than minor
changes in British law" (Ball and Bell (1994), p. 422).
IS0 Reg. 41(3)(i).
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satisfactory alternative and the favourable conservation status is not
threatened.' 5 1 No such licences shall be granted without the advice of the
appropriate nature conservation body.
A further consideration is the competence of the EU in respect of the Common
Fisheries Policy (CFP), an aspect of the Union's Common Agriculture Policy,
first established in 1983.152 Regulation 3094/86/EEC lays down certain technical
measures for the conservation of fishery resources, though leaving to Member
States competence over fishery management measures in cases where urgent
action is required or where only local fishing interests are affected, subject to
review by the Commission and/or Council.' 53 However, Regulation 3094/86
applies only to "the taking and landing of fishery resources".'- 4 It does not
extend more broadly to the regulation of interactions with fishery resources
affecting their conservation such as the impact of predator species. Thus it seems
tlhat Member States may sanction both isolated cases of seal killing to protect
fishing interests, and centrally managed culls premised on the protection of fish
stocks, otherwise than under the CFP. European law considerations apply only
under the Habitats and Species Directive. However, it is difficult to draw any
sound distinction between technical conservation measures focused exclusively
on the direct interaction of fishermen and fish stocks (such as the use of
minimum mesh or fish sizes and closed seasons or areas, as provided for under
the common fisheries policy), and more indirect conservation measures such as
the culling of predators of fish stocks.
Seal Conservation Legislation: Intention and Practice
Official policy in relation to seal conservation has clearly undergone significant
changes. From the earliest, absolutist provisions of the 1914 Act, the purpose of
which was to save the over-exploited grey seal from the threat of extinction in
British waters, legislation has increasingly sought to provide a more
sophisticated and responsive framework for the management of the seal
population in the waters around the UK. In doing so, an increasing number
of interests have become involved, making policy resolution ever more complex.
The decision to cull, and the extent of culling, is a matter until now left to the
discretion of the appropriate Minister. Yet it is instructive to note the increasing
Reg. 44.
152 See Case 804/79, Commission v. United Kingdom [1981] ECR 1045, and measures in respect of
's'

Community fisheries management, for example, Regulation 170/83 establishing a Community
system for the conservation and management of fishery resources (OJ L24/1, 27.1.83), repealed
and replaced by Regulation 3760/92 (OJ L389/1, 31.12.92). Generally, see R. Churchill, Shared
Fisheries Management in the European Community, Review of European Community and
InternationalEnvironmental Law, Vol. 2/3, pp. 260-269.

153 Regulation 3094/86 laying down certain technical measures for the conservation of fishery
resources (OJ L288/1, 11.10.86). In respect of urgent or local measures see Arts. 13 and 14. See
also Regulation 1866/86 laying down certain technical measures for the conservation of fishery
resources in the waters of the Baltic Sea, the Belts and the Sound (OJ L162/1, 18.6.86).
Ibid., Art. 1(1).
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prominence given by Parliament to the role of scientific advice in the decisionmaking process. Although the 1932 Act gave the Minister or Secretary of State
largely unrestricted powers to license unseasonable seal killing by order,' 55 the
general rule now under the 1970 Act is that licensed taking may only be
authorized following consultation with the NERC. Except in relation to the
prevention of damage to fisheries, the NERC must consent to the granting of a
licence to kill or take seals in an area of special conservation interest. However,
the extent to which numbers taken under licence are exceeded by those killed
under one of the general exceptions (or by entanglement) was also noted.
Under the Habitats and Species Directive, the requirement to maintain the
conservation status of species as "favourable" depends in part on the existence of
"population dynamics data", as well as on defined criteria regarding species
range and habitat protection. Where derogated from, this must not be to the
detriment of maintaining a favourable conservation status. In the case of seals,
justification is most likely to be on the grounds of preventing serious damage to
fisheries or other economic reasons, though environmental protection grounds
might also be argued. As noted, all such derogations must be notified to the
Commission, specifying the reason for the derogation, and, it is suggested, the
scientific data used.
A distinct trend, both substantively and procedurally, towards the entrenchment of scientific advice in the operation of the legislation may therefore be
discerned. However, while this may serve to limit legislative and administrative
autonomy, the broad boundaries within which such autonomy operates should
be kept clearly in view, specifically the inevitably subjective criteria on which
both government-authorized culling and individually sanctioned killing may take
place.
A further important distinction is that between the intent behind the
legislation (as identifiable), and its practical application. Perhaps the feature
most apparent from the Parliamentary debates prior to the passing of the 1970
Act is the length to which the "conservationist" credentials of the Bill were
stressed over those of the "protectionism" of earlier measures.' 56 And yet, as
155 Following amendment to the Bill, s. 1(3) of the 1932 Act provided that no order restricting or
suspending the close season period for grey seals could be made by the respective Minister or

Secretary of State applying to "the islands of Haskeir Mor and Haskeir Beg in the Outer
Hebrides, or to any place within three miles of any part of these islands [7 miles north-west of
North Uist]". If made, orders could only extend the close season periods specified. This
provision was inserted following concerns by some Members that ministerial powers might be
used to allow the complete extermination of the grey seal population. Effectively, this provided

156

for a form of "seal sanctuary". An indication of the sentiments of Sir Basil Peto, the Member
who proposed the amendment, is the description of the union of the instigator of the Bill, Sir R.
Hamilton, the Member for Orkney and Shetland, and that of the Secretary of State for Scotland
(and Member for neighbouring Caithness), Sir Archibald Sinclair, as an "unholy alliance" (HC
Debs Vol. 262 col. 2171).
The lengths to which the debate extended may have been not unconnected with the talking out
of the Deer Hunting and Hare Coursing (Abolition) Bill whose second reading was to follow. A
victory for conservationism over protectionism!
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regards seal culling as initially defined, it is clear that enforced protectionism has
existed since the last major cull in the UK around the Orkney Islands was called
off by Bruce Millan MP, then Secretary of State for Scotland, in October 1978
following widespread public opposition and media attention.15 7 In practice,
therefore, public pressure has given rise to a de facto policy of protectionism
towards native seal populations.' 58 It seems unlikely that public opinion would
sanction the return of seal culling to any extent in the immediate future, far less a
cull of the magnitude demanded by fisheries interests. Perhaps this is testament
to the (unintended or unforeseen) flexibility of the 1970 Act.
Future Prospects
Of recent calls for legislative change, perhaps the greatest demand is for a
comprehensive licensing scheme, under which no exceptions to close season
killing, or killing without a licence, would be permitted.1 5 This would require all
shootings to be reported. As noted above, in the absence of a central licensing
system, and an effective mandatory monitoring scheme for incidental killing, the
number of seals presently killed is unknown. A comprehensive licensing scheme,
it is argued, would remove many of the concerns of conservationists. It is useful
therefore to contrast the legislation governing seal conservation in Northern
Ireland, to which the Conservation of Seals Act 1970 does not extend. These
effectively duplicate those of the Wildlife and Countryside Act 1981.
In Northern Ireland, prior to 1985, the only protection afforded to both
species was in relation to cruelty to seals under the Welfare of Animals (Northern
Ireland) Act 1972.160 Under the Wildlife (Northern Ireland) Order 1985 (SI 1985/
171 (NI.2), a fully comprehensive licensing scheme now operates, affording both
the grey and common seal protection equivalent to that offered by listing in
Schedule 5 of the Wildlife and Countryside Act 1981 in the rest of the United
Kingdom.
Following the advice of Wildlife Link, licences are given only to the operators
of fixed-engine salmon nets. Applications by others, in particular drift net
fishermen, have so far been refused. Under the terms of the licence, only a full
bore rifle using a bullet weighing not less than 100 grains (the equivalent required
for deer hunting in Northern Ireland) may be used. 16 1 Regarding the interaction
17 See Lister-Kaye, Seal Cull: The Grey Seal Controversy.

158 And to non-native populations such as the Canadian harp seal, discussion of which is outside
the scope of this paper; see Directive 83/129/EEC concerning the importation into Member
States of skins of certain seal pups and products derived therefrom, under which the import into
the EU of such skins is presently banned, noted below.
'9 The first Conservation of Seals Bill, introduced in 1968 but later withdrawn, centred around the
provision that no seal be taken or killed except under licence.
16 An offence under s. 13(c) of the 1972 Act arose if someone "wilfully, without reasonable cause
or excuse, administers to, or causes to be taken by any animal any poisonous or noxious
substance". See also s. 22 in respect of poisonous substances, and s. 23, injured animals.
163 This is significantly more powerful than the firearm provisions contained in the Conservation of
Seals Act 1970.
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of seals and fish farms, the only marine farm in operation has successfully
employed a sonic seal scarer developed and approved by the Ministry of
Agriculture Fisheries and Food. Only one seal has been shot at the farm at a time
when the scarer was not functioning. 162 This experience would seem to contradict
the more widely held view that the utility of scarers is compromised by
unreliability and by habituation of seals
to the noise (indeed, that seals may even
1 63
be attracted to the site by the noise).
It does, though, lend weight to the assertion that a more effective method of
avoiding predation at fish farms is through the use of anti-predator nets or
similar devices which physically exclude seals from the vicinity of caged fish. But
where this method is used, the practice of some fish farmers of setting nets so as
to maximize the possibility of seal entanglement, 164 and the illegality of such an
activity, are to be noted.
That shooting is a method of last resort in respect of predator control seems
now to be well accepted. Licences to shoot will only be given where it can shown
that non-destructive means have been unsuccessful. Even where licences are not
required, the principal bodies representative of fish farmers in Scotland counsel
against the use of shooting. 165 Indeed, there is a growing body of evidence and
advice that anything other than physical exclusion of seals from the vicinity of
fish cages is ineffective.' 66 Thus, in a study of the interaction of seals and fish
farms in Tasmania, shooting was observed to be both inefficient and ineffective,
with seals usually entering farms at night. Although some deterrent methods
helped reduce the number of seal attacks, only the use of impenetrable physical
barriers completely prevented attacks. 167 The use of cage net tensioning devices,
which prevent seals from forcing the outer protective net against the inner net
enclosing the fish, has been advocated for farms around the Scottish coast. 168
Although the use of poisoned bait for killing or taking seals is illegal under the
1970 Act, except in mercy killing' situations or under licence, 169 and is proscribed
under the Habitats and Species Directive, a further consideration is the use of
16 Northern Ireland Office, personal communication.
'63 Arnold, Experimental Predator Control Measures on Marine Salmon Farms in Shetland, for a
16

review, see Howell and Munford, Predator Control on Finfish Farms.
See Ross, Controlling Nature's Predatorson Fish Farms.

165 The Scottish Salmon Growers' Association advise members to shoot only as a last resort

(Salmon Farmingand Predatory Wildlife-A Code of Practice,Produced in conjunction with the

Nature Conservancy Council, Sea Mammal Research Unit, World Wide Fund for Nature,
Royal Society for the Protection of Birds, Marine Conservation Society and Vincent Wildlife
Trust, Scottish Salmon Growers' Association, Perth, 1990).
16 The Shetland Salmon Farmers' Association suggest that shooting is a futile practice
(Recommendations for Anti-predator Measures, unpublished booklet produced by the Shetland
Salmon Farmers' Association Environmental Group, 1989); Pemberton and Shaughnessy,
Interaction between Seals and Marine Fish Farms in Tasmania, and Management of the
Problem.
167 Pemberton and Shaughnessy, Interaction between Seals and Marine Fish Farms in Tasmania,

and Management of the Problem.

168 See Arnold, Experimental PredatorControl Measures on Marine Salmon Farms in Shetland.

169Conservation of Seals Act 1970, s. I(1)(a).
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emetics as a means of controlling predation by seals either at fish farms or
salmon-netting stations. The use of such vomit-inducing substances, which may
be placed in dead fish and deployed after a period of pre-baiting, appears to have
been moderately successful in both Australia and the USA, and has been
1 70
recommended for further investigation and possible use in both jurisdictions.
However, although emetics are non-lethal when administered correctly, the
question remains as to whether their use is authorized under the 1970 Act, given
that reference there is to the use of "any poisonous substance". Such wording
would suggest that the focus of the provision is on the inherent nature of the
substance used, rather than its effect. Nevertheless, even if this interpretation
were to be upheld, the restriction of the offence to "killing or taking" would
ensure that such substances could lawfully be used where this is done in a nonlethal fashion.
Concluding Discussion
The political process has set for itself both procedural and substantive
restrictions upon the extent to which seal populations may be managed. The
fear that populations might be exterminated to give free reign to the interests of
commercial fishing, of sufficient concern during the passage of the 1932 Act to
prompt the designation of a "seal sanctuary" in the Hebrides, is no longer of any
significance. National legislation, and international legal commitments,17
provide a sufficient measure of protection in this respect, aside from the more
general acceptance of the value and contribution of biodiversity to humanity.
But the Habitats and Species Directive for the first time provides legal protection
for breeding sites and the food supplies at least of sufficient seal numbers to
ensure that populations are maintained at a "favourable conservation status".
Instead, the focus has moved to consideration: of the extent to which, within a
protective framework, seal numbers may be managed or controlled in the
interests of commercial fishing and, by implication, the interests of intermediate
and ultimate consumers. Indeed, if the language of the declarations of UNCED
gains ground, the focus may yet move towards consideration of the "rational use
and development" of seals as a living marine resource. This raises a number of
questions about the extent to which "use" or benefit is derived from the seal
population around the UK coastline, and what value is placed on this use, in
addition to the wider justification for utility, as against other rights discourses,
being adopted as the guiding philosophy in marine mammal conservation.
The ecological interaction between components of the marine food web is
highly complex, and there are no simple relationships to be identified. Given this
Pemberton and Shaughnessy, Interaction between Seals and Marine Fish Farms in Tasmania,
and Management of the Problem. See also S. Montgomery (ed.), Workshop on Measures to
Address Marine Mammal/Fisheries Interactions in California,US Marine Mammal Commission,
Report No. MMC-86/01, PB86-219060, 1986.
171 Including the Convention on Biological Diversity and commitments contained in Agenda 21.
170
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lack of understanding, the question is begged as to what extent precaution
should be the guiding principle. Although not formally incorporated into present
national conservation legislation, 7pit is now a requirement that the
environmental policy of the European Union be based on the precautionary
principle.'17 The implementation of the Habitats and Species Directive will
incorporate the principle for the first time into seal conservation policy.
However, it is equally clear that balancing seal populations against the
efficient operation of a fishery is a political exercise. Now, in contrast to the
situation at the time the last cull was called off, it may be the European, rather
than national, political arena where such decisions must be justified. Although
scientific advice is coming to play an increasingly important role in the policymaking process-even where this is of a negative kind-it will be political, not
scientific, grounds on which policy ultimately will be determined. And it is a
seeming truism that wherever there are commercial fisheries or fish farms,
demands for culling are presently being made. Even populations of the
Mediterranean monk seal, the most threatened marine mammal in European
waters, 174 whose world population is estimated at approximately 500 distributed
over an area encompassing the Black Sea, the Mediterranean basin and the
North-West Atlantic coast of Africa, 175 continue to decline mainly as a result of
deliberate and accidental killing by fishermen.176 Conversely, the Antarctic harp
seal, with numbers of around 10 million animals, is immune from culling
pressures in the absence of a competitive relationship (real or perceived) with
commercial fisheries.
Regardless of the scientific case that might be made for controlling or reducing
seal numbers, it seems evident that the policy debate concerning culling will
centre perhaps more on ethics and popular sentiment as on economics. Clearly,
there remains a significant body of opinion that holds the seal in particular
favour, wishing to accord it a high protective status. This may be seen, among
other things, from the media prominence given to the planned repeal by the EU
of Directive 83/129/EEC which bans the import into the EU of the skins of seal
pups, described by one senior EU official as "the only EC directive which
appeared to have universal support among the European public". 177 In this
172 Though a commitment to the principle can be found in the White Paper "This Common

Inheritance" (Cm 1200, 1990).
Treaty of Rome (as amended), Article 130r, s.2: "Community policy on the environment ...
shall
be based on the precautionary principle". See also Principle 15 of the Rio Declaration.
174 The monk seal (Monachus monachus) is the only species of Phocidae or true seal listed in
Appendix H to the Berne Convention as a strictly protected fauna species.
5 D. Marchessaux, The Biology, Status and Conservation of the Monk Seal (Monachus
monachus), Final report to the Council of Europe, Strasbourg, 1989.
173

176 See, for example, P. J.H. Reijnders, M. N. de Visscher, E. Ries, The MediterraneanMonk Seal.

(IUCN Publications, Gland, Switzerland, 1988).
"EC to lift ban on seal skin imports", The Suiday Telegraph, 21 November 1993, p. 2. See
Council Directive 83/129/EEC concerning the importation into Member States of certain seal
pups and products derived therefrom (OJ L91/30, 9.4.83), amended by Council Directive 85/444
(OJ L259/70, 1.10.85).
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respect, an example drawn from attempts to rebut the case in favour of whaling
is illuminating. There, the (alleged) negative ecological interaction of whales on
commercial fish stocks is, at least in some areas, now a central argument. 178 Yet
it has been said by one leading activist that:
"The scientific debate about whether whales really are in danger of
extinction is nothing we want to get reduced to ... The general public is not
going to understand the science of ecology, so to get them179to save the whale
you have to get them to believe that whales are good".
In respect of the interaction of seals and fisheries, perhaps one might go further
and say that it is not just the "general public" which lacks a sufficient
understanding of the complex interactions involved; even amongst the scientific
community there is a considerable degree of uncertainty about precisely what
effect centrally managed culling has on overall populations and available
commercial fish stocks.
Inevitably, however, legal considerations influence the present conservation
status of the UK seal population. In this respect a number of areas appear to be
of legitimate concern. These include the seeming ambiguity of many of the
provisions of the Conservation of Seals Act 1970, the provision that only
"damage", rather than "serious damage" as is the formulation of words used in
similar provisions, need be apprehended in the fisheries defence provisions, and
considerations such as the way in which variations to firearm certificates are
granted, as well as the uncertainties of the extent to which the Habitats and
Species Directive imposes tighter conservation obligations than those already in
force.
However, it is equally clear that other factors are of equal or greater weight.
One such factor is the economic relationship between the seal population and
commercial fishing interests. At first sight it might seem self-evident that an
increase in seal numbers would have a negative impact on commercial fishing
interests. And, given the five-fold increase in the total seal population since the
1950s (when serious complaints began to be raised by inshore fishermen about
the damage to their gear and catch by grey seals), it might be assumed that the
commercial case for culling, if no other, was firmly established. Yet the demands
presently being sought from government by bodies representative of fishing and

178 See, for example, N. Einarsson, All Animals are Equal but Some are Cetaceans: Conservation

and Culture Conflict, in Environmentalism, The View from Anthropology, ed. K. Milton (ASA

Monographs 32, London, Routledge, 1993). In discussing the situation in Iceland, Einarsson
notes that: "Today the discussion is very much about the quantity of fish whales eat and how the
whale could, if not hunted, bring the fishing industry to its knees" (p. 76 ).
179 Patrick Moore, former leader of Canadian Greenpeace, quoted in F. Pearce, Green Warriors:
The People and the Politics Behind the EnvironmentalMovement (London, Bodley Head, 1991).
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fish farming interests180 have as yet gone unheeded. It is therefore worth looking
at the available evidence supporting the case for the reintroduction of seal
culling.
Increasingly sophisticated material documenting the movement and feeding
habits of grey seals now exists. This has utilized satellite telemetry and otolith
inspection, as well as integrating other relevant factors such as energy
requirements and prey energy density, providing detailed information on the
variation in diet composition around the coast, as well as the precise locations of
feeding areas for a number of tagged animals. Much of this material is being
generated by the Sea Mammals Research
Unit at Cambridge, the Government's
8
advisors, under statutory obligation.' 1
Broadly, the research findings indicate an affinity for specific feeding areas.
Interestingly, these are areas where commercial fishing has been absent for a
number of years. Even taking into account confidence limits, it would seem that
simplistic calculations of the impact on commercial fisheries of increased seal
numbers cannot be supported. Indeed, it might be noted that in Canada between
1977 and 1987 a direct positive
correlation between lobster catches and grey seal
18 2
pup counts was recorded.
However, a distinction might nevertheless be made between the impact of
rising seal numbers on the ecological interaction of seals and man, and
operationalinteractions. Although the case against seals regarding the former
may not be made out, there is greater first-hand evidence relating to the impact
of seals on salmon fixed net fisheries and on small boat set gill net and line
fisheries for cod and other commercial species. The activities of a number of
inshore fishing interests
have been curtailed; in some cases, stations have been
83
forced to close down.

Thus, while a re-introduction of large-scale culling could not at present be
supported on the grounds of the competitive interaction between top predator
species (seals and man), the case for some form of management programme
designed to reduce the negative impact of seal populations on inshore fisheries
may be more persuasive. Unfortunately, a number of important further variables
must be added to the equation. As has been said:
"if a thorough analysis does indicate that there is competition between a
seal population and a commercial fishery it does not necessarily follow that
the fishery will benefit from a major reduction in seal numbers.-The benefits
18o R. McColl, Scottish Fishermen's Federation. "Grey Seals-The Case for Management", Paper
presented to the Marine Forum for Environmental Issues, London, 7 December 1993; A.

Coghill, Orkney Fisheries Association, Letter to Scottish Office Agriculture and Fisheries

Department, 8 March 1993.
181 Section 13 of the Conservation of Seals Act 1970 places on the NERC a duty to "provide the
Secretary of State with scientific advice on matters related to the management of seal
populations".

12 Lavigne, "Seal Culls, Why All The Fuss?"
183 See McColl, "Grey Seals-The Case for Management".
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will depend on the response of the fishery and other fish consumers to the
increased availability of fish which would follow such a move, and on the
response of the market to increased supplies of fish." 18 4
Indeed, a study of the fish trade in 1979 showed that greater numbers of
marketable fish resulted in a drop in prices. 185 Moreover, the response of the
market to the generation of such increased supplies is perhaps of even greater
importance. There are concerns, though seemingly voiced more from other
sectors than the commercial fishing industry, that the re-introduction of
culling--even the threat of resumption-could result in economic retaliation.
Referring to the impact that culling could have on tourism revenues in the
Orkney Islands, one interested individual remarked that: "Even the demand for a
cull could set us back. It's a very emotional issue". 18 6 A further consideration
still is the economic viability of inshore salmon fishing, given the economic case
that may be made for its reduction at the expense of the more profitable market
and related economy associated with salmon fishing on prized stretches of rivers
such as the Dee and Tweed in Scotland.
Given the potential backlash to culling that most feel would certainly arise,
research into measures to reduce fecundity is presently being undertaken.
Though the use of such means would sidestep the provisions of the 1970 Act,
their impact is now regulated under the Habitats and Species Directive.
Nevertheless, they may provide one possible solution in this highly contentious
policy area.
In conclusion, therefore, there is much that those concerned both at the
licensed and unlicensed killing of seals have to fear. In practice, the geography of
seal behaviour makes enforcing provisions under the Conservation of Seals Act
1970 problematic. Recent changes under the Habitats and Species Directive,
however, now seek to maintain the conservation status of the grey and common
seal at a favourable status, obliging for the first time the designation of habitats
as part of this process. The bigger picture, though, centres on the nature of the
relationship between seals and man, primarily fishing interests, and where the
point of equilibrium between these two species is to lie. Whilst ever-greater
understanding of the behaviour of seals and their interaction with fishing
interests is being gained, and increasingly written into the legal and
administrative process, perhaps the area where greater understanding is needed
is not so much ecological as the economic forces that result in the ever greater
exploitation of the fish resources of the waters surrounding the UK.
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